Plain Language Operating Agreement
Company X

Purpose:  The purpose of this document is to clearly reflect the operating discussion between Owner ONE (Uncle) and Owner Two (Nephew) and provide the information and framework for an attorney to use to develop the appropriate legal documents. 

Disclaimer:  Galliard Group provides consulting services to family-owned and closely held businesses that increase efficiency, productivity, profitability and sustainability.  Galliard Group does not provide legal services and does not represent its services as a substitute for qualified legal advice.  The plain language documents are designed to be used by clients of Galliard Group to support an in-depth conversation with the client’s chosen legal representative and to ensure that the wishes and needs of the client can be clearly conveyed.  In addition, the discussions undertaken to develop these documents provide an opportunity for the clients to engage in the necessary discourse that may highlight potential areas of conflict or confusion, agree upon key operating procedures and discuss issues that are rarely part of the development of traditional legal documents. 
Areas of Agreement and Inclusion in a potential legal document (Areas highlighted in Yellow need to be confirmed by the client.  Notes for consideration and Action are written in Red):

This Plain Language Operating Agreement of Company X, LLC, an Oklahoma limited liability company (“Company” or “LLC”), shall be effective as of January 1, 2009, by and between Owner ONE and Owner TWO, the persons executing this Agreement as Members and hereinafter referred to as “Members.”

The Members of this LLC acknowledge and respect the necessity to act in accordance with both the law and the values and principles upon which this business was founded.  These values and principles include:

· Acting with honor and integrity

· Communicating with honesty and good purpose

· Taking personal responsibility for ones actions and the impacts of those actions

· Maintaining contractual trust by effectively managing expectations and keeping promises.

No document, however legally binding, can be a substitute or a solution for failing to act in accordance with the values and principles above.   As Members of this LLC, we have developed this agreement to underscore our commitment to act with good purpose, in good faith and in accordance with our values and principles to build a strong business.  
Definitions

This Operating Agreement is written with the understanding that the common definition for all entities and transactions applies.  Therefore, the definition of the LLC is the same definition as used by the State of Oklahoma.  

Formation

The organization is an LLC and the Articles of Organization have been filed with the Oklahoma Secretary of State. (Check on this – LLC status?)
The name of the LLC is Company X, LLC.   We, the owners, will decide collectively how to handle our branding.  Neither of us will use the name or any reasonable derivative of the name in dealings that are not part of the LLC. 

Our principle office and place of business is at ______________________. 

The purpose of the LLC is to engage in business of providing a full service car wash at the above location and any other lawful activities for which an LLC may be organized under the Statute and which are approved by the Members.

Membership

The initial Members of the LLC are XXX Pepper and XXX Powell.  We might admit additional Members to our LLC if we both unanimously agree.  Any and all new Members of the LLC will be required to sign this agreement.  This document refers to multiple members however, until such time as new members are brought into the company, the existing partners, XXX and XXX are the only members. 
No Member shall be liable for the debts, obligations or liabilities of the LLC to a third party unless the Member agrees in writing to be liable. (XXX and XXX need to have a copy of the Purchase Agreement from the original owners.  This must be a legal document that is reviewed by an attorney acting on behalf of XXX and XXX).
No Member has the authority or power to act for or on behalf of, to bind, or to incur any liability on behalf of the LLC except as provided in a legal agreement that reflects the spirit and intent of the wishes expressed in this document.

Voluntary Withdrawal from the LLC

If a Member of the LLC would like to withdraw, for whatever reason, the steps we agree to follow will be:

1) An independent person that all members agree has the knowledge and experience to provide a fair and accurate valuation will value the company. 

2) The remaining Members will have the first option to purchase the leaving Member’s interest in the company at a price deemed reasonable by the valuation. 

3) If the remaining Members do not purchase the leaving Member’s interest, the leaving Member may sell his or her interest to an outside party.  If this were the course of action being considered, all Members would work together to find a suitable purchaser.  A suitable purchaser would need to add to the value of the organization, fit the organizational culture and abide by the values and principles that serve as the foundation for the company’s success.   The Members of the LLC recognize how important it will be to work collectively to find an appropriate person to continue to build the business in a positive way.  To this end, any Member who is considering leaving the organization should begin discussing the options as early as possible, begin identifying potential successors – either within or outside of the existing business and then work with all of the Members to make an effective choice.  

4) If an agreement cannot be developed in a reasonable time frame to meet the needs of either the leaving Member or the remaining Members, then the group may decide to move to mediation, which is described later in this document. 

5) If the LLC has associated debt, the leaving Member is responsible for his or her share of the debt as determined by interest ownership.  The purchaser may assume this share of the debt.  If not, the leaving Member remains financially responsible for the debt.  
Requested Withdrawal from the LLC

If a Member ceases to be a positive, contributing Member of the organization, they may be asked to leave the business.  The following circumstances may result in a request to leave:

1) A Member is found to be mistreating any employee or contractor in such a way as to cause that person to leave the organization and/or bring legal action against the company

2) A Member is found to be purposely mismanaging company funds

3) A Member knowingly acts in such a way as to place the company in danger of breaking any law in any state or country.

4) (Your attorney may suggest others here) 

This request for withdrawal will only occur after reasonable efforts have been made by all Members to address the issue and request a change of behavior.  All discussions regarding the issues above will be documented and the remedial actions both documented and signed by all Members.  If the Members cannot resolve the issues, the offending Member will be asked to withdraw and the steps involved in Expulsion may be invoked.

Community Property

The Members, XXX and XXX, do not want to entertain operating the business with the surviving spouse or other family members in the event of an untimely death or disability.  Therefore, the Members agree that whatever money, property, or financial obligation is transferred, distributed, or owed to or by any Member of the Company X, LLC under the terms of this Operating Agreement may or may not be community property under the laws of the state of Oklahoma, but that, except under the terms of the Operating Agreement, no spouse, successor, assign, agent, estate, administrator, trustee, or personal representative of a Member or of a Member’s estate may exercise any of the Membership rights set forth in the Operating Agreement other than receiving a community interest under Oklahoma law in distributions of money or property or financial obligations due to or from a Member under the Operating Agreement. 

(Note: XXX and XXX need to have the appropriate insurance policy in place, along with a buy-sell agreement that makes the above intentions both legal and viable). 

Compensation 

Contribution of Time and Effort

The Members will take equal (50/50) draws from the profit of the company.  However, the Members agree to focus on developing a savings account of $100K and making principle payments a priority.  The decisions regarding the distribution of profit to both provide draws and service the debt obligations will be made jointly. 

Reimbursements

No Member can draw compensation out of the organization for any purpose other than the agreed monthly draw or agreed profit share.  Any expenses incurred by a Member, for travel or marketing will be reimbursed.  The Members will agree in advance what is a reasonable amount for expenses and these expenses will be reviewed on a monthly basis.  Should a Member spend money on travel, entertainment or marketing that is not agreed by the fellow Members and is not deemed to be reasonable, reimbursable by projects or directly related to a convertible marketing opportunity, that Member may be responsible for reimbursing the company.  Any instance such as this, that causes confusion and results in a Member needing to reimburse the company will be discussed by the Members in an attempt to reach a reasonable and fair solution and provide more effective guidelines for future behavior. 

Capital Accounts

The Members have contributed or shall contribute to the LLC the following Capital or prior Membership Contributions and shall receive the following LLC Interest: (Should be reflected in the purchase agreement – check this with your attorney and/or accountant).


Name


Contribution


LLC Interest

Owner ONE 

$100K




50%


Owner TWO

$100K




50%
A Capital Account shall be established and maintained for each Member. Each Member's Capital Account will be accounted for separately and will be maintained in accordance with generally accepted accounting principles.  If a Member validly transfers his or her LLC Interest, the Capital Account of the transferring Member shall carry over to the transferee Member in accordance with the Code and the Statute.

Each Member's Capital Account shall be adjusted as follows:

(a)
Increases. Each Member's Capital Account shall be increased by:

(1) Capital contributions of cash and/or property at its agreed upon fair market value;

(2) All items of LLC income and gain (including income and gain exempt from tax).

(b)
Decreases. Each Member's Capital Account shall be decreased by:

(1) Distributions of cash and/or property at its agreed upon fair market value; 

(2) All items of LLC deduction and loss (including deductions and loss exempt from tax).

Members may, at any time, advance moneys to the LLC. An advance is a loan from the Member to the LLC and shall bear interest at the interest rate agreed by the Members. An advance is not a Capital Contribution.

No Member shall have the right to withdraw or obtain a return of his or her capital contribution except as provided in this Agreement. The return of a Member's capital contribution may not be withdrawn in the form of property other than cash except as provided in this Agreement or through mutual, written agreement by all of the Members.  

Management

Member responsibilities  

Owner ONE - In addition to fulfilling his duties as a fully participating Member of the LLC and a business manager, XXX is responsible for the sound financial management of the company.  He will maintain the assets of the LLC including collecting sums due and owing to the LLC; paying the debts and obligations of the LLC and ensure that the LLC’s taxes are completed according to State and Federal Tax Law. 

Owner TWO - In addition to fulfilling his responsibilities as a full Member of the LLC and a business manager, XXX is responsible for maintaining the company’s equipment and managing the company’s employees. 

Meetings

Meetings of Members shall be held at any place within the United States designated by the Members and stated in the notice of the meeting. If no place is so specified, Members' meetings shall be held at the LLC's principal office.

An annual meeting of Members shall be held on the second Friday of December of each year at the Company’s principal office, or at a location unanimously agreed upon by the Members. At the annual meeting, any proper business may be transacted.

Decision-making

The Members will agree and document what and which types of decisions require the consent of both (or all) of the Members.  The desired operating mode of the company is to make decisions by consensus. 

No Member is authorized to spend more than $200 on behalf of the company.   When any expenditure above $200 is required, the Members will collectively agree before any purchase or expenditure is approved. 

Decisions regarding marketing, new services or new employees will be made collectively.  The Members may also decide that other key initiatives require the attention and approval of all Members and these will be discussed and agreed as the need arises. 

Limitations

No Member of the LLC will:

1) Enter into any agreement, contract, or commitment on behalf of the LLC which would obligate any Member to find additional capital, to guarantee a loan or to increase a Member's personal liability either to the LLC or to a third party;

2) Materially alter the business of the LLC, deviate from any approved business plan of the LLC as set forth in this Agreement, or perform any action which would make it impossible to carry on the business of the LLC; 

3) Perform any action that is contrary to this Agreement; 

4) Place title to any LLC asset or property in the name of a nominee or sell, lease, pledge, hypothecate, or grant a security interest in any LLC asset or property, except in the ordinary course of business; 

5) Commingle LLC funds with the funds of any other person or entity; 

6) Confess a judgment against the LLC; 

7) Admit any person as a Member, except as otherwise provided in this Agreement;

8) Attempt to dissolve the LLC;

9) Borrow money in excess of $XXX during any fiscal year.
Hiring

Employees

New positions will be designed and agreed by all Members. 

Family Members

When hiring family Members to work in the company for any reason, the LLC Members will adhere to the following guidelines:

· Family Members will not report to a family Member

· Wages paid are commensurate with the market.
· All employees must meet the agreed behavioral and technical competencies identified for a specific role – regardless of their family status. 
· All LLC Members must be in agreement that a family Member has the appropriate set of skills to do the job well and will fit the organizational culture. 

Maintenance of Books and Records

The LLC shall establish and maintain appropriate books and records of the LLC in accordance with generally accepted accounting principles.  We will keep the following documents on file at our principle office:

1) A current list of the name and business or residence address of each Member and his or her Capital Contribution and LLC Interest;

2) A copy of the Articles of Organization and this Agreement and any amendments thereto; 

3) Copies of the LLC's federal, state, and local income tax or information returns, if any, for the past six fiscal years; 

4) Copies of the financial statements of the LLC, if any, for the past six fiscal years; 

5) Originals or copies of all minutes, actions by written consent, consents to action, and waivers of notice to Members, Member votes, actions and consents; and 

6) Any other information required to be maintained by the LLC pursuant to the state of organization's LLC statute.

Annual Accounting

The LLC's fiscal year and taxable year shall end on December 31st.
For financial reporting purposes, the books and records of the LLC shall be kept on the cash or accrual method of accounting applied in a consistent manner and shall reflect all transactions of the LLC and be appropriate and adequate for the purposes of the LLC.

Within ninety days after the close of each fiscal year of the LLC, the LLC shall cause to be prepared and submitted to each Member a balance sheet and income statement for the preceding fiscal year of the LLC (or portion thereof) in conformity with generally accepted accounting principles and provide to the Members all information necessary for them to complete federal and state tax returns.

Each Member has the right, upon reasonable request, for purposes reasonably related to the interest of that Member, to inspect and copy during normal business hours any of the LLC books and records. The Member or his or her agent or attorney may exercise such right. Any Member may require a review and/or audit of the books, records, and reports of the LLC.

Bank Accounts 

All funds of the LLC shall be deposited in the LLC's name in such banks as determined by the Members. All checks, drafts, or other orders for payment of money, notes or other evidences of indebtedness, issued in the name of or payable to the LLC, shall be signed or endorsed by such person or persons and in such manner as, from time to time, shall be determined by the Members.

Termination, Dissolution and Expulsion

The LLC may be dissolved upon the occurrence of any of the following events:

(a) The expiration of the period fixed in the Articles of Organization as amended;

(b) The written consent of a majority (or all) of the LLC Interests;

(c) The death, withdrawal, resignation, expulsion, bankruptcy or dissolution of a Member, or the occurrence of any other event which terminates the Member's continued Membership in the LLC, unless the business of the LLC is continued by the consent of a majority (or all) of the remaining LLC Interests within ninety (90) days of the happening of that event.

Upon the occurrence of any of the events specified above, a majority of the Members (excluding those Members who caused the dissolution event) shall appoint one or more of the Members to act as liquidator and wind up all LLC business and affairs. However, the LLC shall continue to exist until Articles of Dissolution have been filed or until a decree dissolving the LLC has been entered by a court of competent jurisdiction.

Upon the occurrence of any of the events specified above and the completion of the winding up all LLC business and affairs, the assets of the LLC shall be promptly liquidated and distributed in the following order:

1) To the payment of creditors, excluding Members, in the order of priority as provided by law;

2) To the payment of loans or advances made by the Members; 

3) To the Members in proportion to their Capital Accounts after adjustments for all allocations of net profits and net loss.

Where the distribution consists both of cash and noncash assets, the cash shall be distributed first, in descending order, to the above categories. With respect to the noncash assets, which distribution values are to be based on the fair market value of the noncash asset as determined in good faith by the liquidator, the liquidator may sell the noncash assets and distribute the cash proceeds or distribute the assets in kind, in descending order, to the above categories.

The LLC shall be terminated upon the distribution of all assets. The Members shall cause the LLC to file Articles of Dissolution, if required, or take any other actions necessary to terminate the LLC.

Bankruptcy and Expulsion  


Notwithstanding any other provision of this Agreement, a Member shall cease to be a Member and shall have no interest in common with the remaining Members or in Company property when the Member does any of the following:
1) Obtains or becomes subject to an order of relief under the Bankruptcy Code.

2) Obtains or becomes subject to an order or decree of insolvency under state law.

3) Makes an assignment of his or her interest in the LLC for the benefit of creditors.

4) Consents to or accepts the appointment of a receiver or trustee to any substantial part of his or her assets that is not vacated within 60 days.

5) Consents to or accepts an attachment or execution of any substantial part of his or her assets that is not released within 60 days.

From the date of any of the preceding events, he or she shall be considered as a seller to the LLC of his or her interest in the LLC as set forth in this Agreement and effectively expelled from the organization.
When the expulsion becomes effective, the expelled Member's right to participate in the Company's profits and his or her other rights, powers, and authority as a Member shall terminate. An expelled Member shall be entitled to receive the value of his or her interest in the LLC, as that value is defined in this Agreement.

If a Member is expelled for one of the above reasons, the LLC shall not be dissolved, but shall continue to function without interruption.

Outside Activities, Competition and Conflicts of Interest

No Member shall compete with the Company for past, present, or potential customers. 
While a Member of the LLC, no Member may solicit, seek, negotiate with or contract with any past, present, or potential customer of the LLC for any business services that are deemed to be in competition with Company X.

Members may engage individually and on their own account, and at their own risk, in other businesses that do not provide similar services.  However, each Member has a duty not to allow such other business pursuits to hamper, damage, or diminish the customer service, cash flow, or profits of the LLC.

On the voluntary withdrawal, permanent disability, retirement, or expulsion of any Member, that Member shall not carry on a business the same as or similar to the business of the LLC within Oklahoma for a period of 3 years.
Ownership of Company Intellectual Property and Assets

All trade secrets (as defined by Oklahoma law or federal law) used or developed by the Company or its Members in the pursuit of Company business, including customer lists and sources of supplies, will be owned and controlled by the LLC.

Any ideas developed by one or another of Members pertaining to Company business that are the subject of an application for a patent shall be property of the LLC.

All copyrighted materials in the LLC’s name are, and shall remain, property of the LLC.  Materials developed by the individual Members or any non-competing business owned by them for use by such a business shall remain the property of that business.

The business name of Company X shall be Company property, and only the Company shall have the exclusive right to use such name. In the event of the departure of a Member and/or dissolution of the LLC, control and ownership of the LLC business name shall be determined pursuant to this Agreement.

Dispute Resolution 

Should the Members of the LLC find that they are engaged in a dispute that cannot be solved internally, they agree to follow these steps:

1) We will meet with a trusted advisor whom we agree has the skills and objectivity to help us to constructively work through the issues at hand and reach an agreement. This agreement will be written and binding. (Owner 1 and Owner 2 may want to agree ahead of time – perhaps listed in their agreement, who their first and second choice may be for a trusted advisor).

2) Failing this, we agree to share the costs of hiring a mediator and to cooperate fully and fairly with that professional to reach a mutually satisfactory compromise.  Any decision reached will be written, signed by all Members and binding.

3) If, after 120 days of working with a Mediator, one or more of the Members remains unsatisfied with the outcome, the team will agree to arbitration pursuant to the Uniform Arbitration Act.  

4) In the event of any litigation, arbitration or other dispute arising as a result of or by reason of this Agreement, the prevailing party in any such litigation, arbitration or other dispute shall be entitled to, in addition to any other damages assessed, its reasonable attorneys' fees, and all other costs and expenses incurred in connection with settling or resolving such dispute.

Indemnification 

Company X LLC will comply with Oklahoma Law in regard to indemnification.

(An attorney may wish to add language here that is in compliance with OK Law). 
The LLC may, upon a determination by the Members, purchase and maintain insurance on behalf of any Agent of the LLC against any liability which might be asserted against or incurred by the Agent in such capacity, or which might arise out of the Agent's status as such, whether or not the LLC would have the power to indemnify the Agent against that liability.

IN WITNESS HEREOF, the parties agree, as of this _______ day of __________________, 2009, that the statements above accurately reflect our mutual discussion and wishes for our partnership.

PARTIES AND MEMBERS:

_______________________________
_______________________________

XXXX
XXXX
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